UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

GOVERNOR M JODI RELL et al.
Plaintiffs,

VS. : Gvil No. 3:05CV1363 (AVQ)

DONALD RUMSFELD and THE
DEFENSE BASE CLOSURE AND
REALI GNVENT COVM SSI ON et
al .,

Def endant s.

RULI NG ON THE PLAI NTI FFS' MOTI ON FOR
A PRELI M NARY | NJUNCTI ON

__This is an action for declaratory judgnment and injunctive
relief challenging a recommendation of the Base C osure and
Real i gnnment Comm ssion (“the Conm ssion”) to realign the
Connecticut 103'® Fighter Wng by distributing out of state the
A-10 aircraft located at Bradley Air National Guard Station in
W ndsor Locks, Connecticut. The plaintiffs, Connecticut Governor
Jodi Rell, United States Senators Christopher Dodd and Joseph
Li eberman, and United States Representative John Larson cl aim
t hat the recommendati on was nmade wi thout the consent of CGovernor
Rel | and consequently violates Title 32 of the United States Code
section 104(c) and Title 10 of the United States Code section
18238. They now nove for a prelimnary injunction to enjoin the
Comm ssion fromforwarding that recommendati on to the President
of the United States. For the reasons that hereinafter follow,
the notion is GRANTED.

FACTS

The 103'® Fighter Wng is the only operational flying Air

Nati onal Guard unit located within the State of Connecticut.



Initially formed in 1917, the 103'® Fighter Wng is made up of
the 103'® Qperations Goup, the 103'® Support Group, the 103"
Logi stics Group and the 103'® Medical Squadron. There are nore
t han 800 nmen and wonen assigned to the unit.

The Base O osure and Real i gnnment Act of 1990, 104 Stat. 1808
as anmended, note followng Title 10 U.S.C. 8 2687 (the “BRAC
Act”) sets forth the process by which mlitary bases in the
United States and its territories are identified for closure and
realignment. Pursuant to the BRAC Act, Donald Runsfeld, the
Secretary of Defense, is authorized to make recomendati ons for
the closure and realignment of mlitary bases in the United
States to the BRAC Comm ssi on.

On May 13, 2005, Secretary Runsfled transmtted the DoD Base
Cl osure and Real i gnnment Report (“DoD Report”) to the BRAC
Comm ssion. The DoD Report recomended the realignnent of the
Connecticut 103® Fighter Wng as follows:

Realign Bradley International A rport Ar
Guard Station, CI. The A-10's assigned to
the 103"® Fighter Wng will be distributed

to the 104'" Fighter Wng, Barnes Minici pal
Airport Air Guard Station, MA (nine aircraft)
and retirenent (six aircraft). The wing's
expedi tionary conbat support (ECS) el enents
will remain in place at Bradl ey and Bradl ey
Wll retain capability to support a

Honel and Def ense m ssi on.

On July 14, 2005, the Conmm ssion deputy general counsel
advi sed the Conmi ssion that:

Where the practical result of an Air Force
recommendati on would be to withdraw, disband, or

change the organi zation of an Air National
Guard unit, the Conm ssion may not approve



such a recomrendati on w t hout the consent of
t he governor concer ned.

(July 14, 2005 nmenorandum of BRAC deputy general counsel at 15).
The comm ssion, however, did not seek the consent of the
Governor of Connecticut prior to making its recommendati on and
the Governor thereafter submtted a letter to the Conm ssion
objecting to the recommendati on.

On August 26, 2005, the Comm ssion voted to anmend this
recomendation by striking conpletely the second and third
sent ences quoted above and inserting in their place the follow ng
recommendat i on:

The 103'® Fighter Wng (ANG Expeditionary
Conmbat Support (ECS) elenments will remain

in place at Bradley Field, Connecticut and
Bradley will retain capability to support

a Honel and Defense mssion. |If the state of
Connecti cut decides to change the organization,
conposition and | ocation of the 103"

Fighter Wng to integrate the unit into

the Future total Force, all other personnel
allotted to the 103" Fighter Wng will

remain in place and assune a m ssion rel evant
to the security interests of the State of
Connecticut and consistent with the integration
of the unit into the Future Total Force,
including but not limted to air nobility,

C41 SR, Information Operations, engineering,
flight training or unmanned aerial vehicles.
Were appropriate, unit personnel wll be
retrained in skills relevant to the energing

m ssion. This recommendati on does not effect

a change to the authorized end strength of

t he Connecticut or Massachusetts Air National
Guard. [The A-10 Aircraft currently assigned to
Bradley will be redistributed el sewhere. This
redi stribution] is based on a resource-constrai ned
determ nation by the Departnent of Defense that
the aircraft concerned will better support
national security requirenents in other

| ocations and is not conditioned upon the
agreenent of the state or the comobnwealt h.



As set forth above, the Comm ssion deleted the May 13, 2005
recomendati on and substituted therefore a new recomendati on
that |eaves in place the 103® Fighter Wng but renoves fromthat
unit it’s A-10 aircraft — |eaving personnel trained to support a
flying mssion to look to the State of Connecticut to decide
whet her to reorgani ze the 103'® consistent with the so-called
“Future Total Force” with such mssions as “[i]nformation
operations, engineering, [and] flight training.”

Pursuant to the BRAC Act, the Commi ssion will forward this
recomendation to the President of the United States on Septenber
8, 2005. The President has until Septenber 23, 2005 to review
this recormendation as well as all others contained within the
report and either approve or disapprove of themin their
entirety. See BRAC Act 8§ 2914(e)(1). |If the President
di sapproves the Conm ssion’s recommendations, the Comm ssion may
prepare a revised |ist of recommendations and transmt those

recomrendations to the President by COctober 20, 2005. 1d. § 2914

(e)(2). If the President disapproves the revised
recommendati ons, the 2005 BRAC process is term nated. Id. §
2914 (e)(3). |If the President approves either the original or

revi sed recommendati ons, he nust send the approved list and a
certification of approval to Congress. 1d. § 2914 (e)(3). |If
Congress does not enact a resolution di sapproving the approved
recommendations within 45 days after receiving the President’s
certification of approval, the Secretary nust carry out all of

the recommendations. 1d. 8§ 2904 (e).



STANDARD

To prevail on a notion for prelimnary junction, the
plaintiff nmust denonstrate: (1) irreparable harmand (2) either
(a) a likelihood of success on the nerits of the underlying
claim or (b) that there are sufficiently serious questions going
to the nerits to nake thema fair ground for litigation, and that
t he bal ance of hardships tips decidedly in favor of the noving

party. Moore v. Consolidated Edison Co., 409 F.3d 506, 510 (2d

Cir. 2005). *“However, when ‘the noving party seeks to stay
governnmental action taken in the public interest pursuant to a
statutory or regulatory schene,’ the injunction should be granted
only if the noving party neets the nore rigorous |ikelihood of

success standard.” Beal v. Stern, 184 F.3d 117, 122 (2d G

1999). Further, where, as here, the “the injunction sought ‘wll

alter, rather than maintain the status quo’. . . the noving
party must show a ‘clear’ or ‘substantial’ |ikelihood of
success.” |d.

DI SCUSSI ON

| rreparabl e Harm

The plaintiffs first argue that if the Conm ssion forwards
t he BRAC recomrendation to distribute the A-10 aircraft at
Bradley Field to | ocations out of state, they will suffer

irreparable harmin that: (1) the Governor’s right under 32



U.S.C. § 104 (c)* and 10 U.S.C. § 18238% to di sapprove changes to
the organi zation or allotnment of the Connecticut Air National
Guard will be nullified; (2) with no Air National Guard aircraft
stationed within its borders or under the Governor’s command, the
Governor and her citizens wll be harnmed by the inability to
respond to honel and security threats and civil energencies; and
(3) enlistnents and re-enlistnments in Connecticut’s Air National
Guard woul d be negatively affected by elimnation of
Connecticut’s only Air National Guard Wng. [In response,

t he Comm ssion maintains that, in accordance with

Dalton v. Spector, 511 U. S. 462, 114 S. C. 1719 (1994), the

court does not have jurisdiction to review the Conm ssion’s
recommendations as they do not constitute a final agency action

under the Adm nistrative Procedures Act (“APA’), 5 U S. C. 8§ 704

110 U.S.C. § 18238 provi des:

A unit of the Arny National Guard of the United States
or the Air National Guard of the United States nay not
be rel ocated or withdrawn under this chapter w thout

t he consent of the Governor of the State or, in the
case of the District of Colunbia, the Conmandi ng
general of the National Guard of the District of

Col unmbi a.

232 U.S.C 8§ 104(c) provides:

To secure a force the units of which when conbined wll
form conpl ete higher tactical units, the President may
designate the units of the National Guard, by branch of
the Arny or Organi zation of the Air Force, to be

mai ntai ned in each State and Territory, Puerto Rico,
and the District of Colunbia. However, no change in

t he branch, organi zation, or allotnment of a unit

| ocated entirely wwthin a State may be made w t hout the
approval of its governor.
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et seq., and are otherw se non-justiciable. Mreover, the
Comm ssion maintains that, should the court decide that it does
have jurisdiction to hear this matter, the plaintiffs have failed
to establish irreparabl e harm because any such harm has either
al ready occurred when the Secretary of Defense issued the
original recommendation, or will occur, if at all, many nonths
fromnow and only if that recomrendation is accepted by the
Presi dent and becones final.

As a threshold matter, the court concludes that it does have
jurisdiction to hear this case. As the matter has not been
brought pursuant to the APA and does not seek review of any

di scretionary action, the court is not bound by Dalton v. Spector

and may | ook to general principles governing ripeness of

adm ni strative agency action in determ ning whether the case is
justiciable. In this regard, the United States Suprene Court has
indicated that in cases where, as here, a declaratory judgnent is
sought, two considerations should be considered when determ ni ng
whet her the matter is ripe for judicial review (1) the fitness
of the matter for judicial decision and (2) the hardship to the

parties of w thholding court consideration. In re Conbustion

Equi pnent Associates, Inc., 838 F. 2d 35, 38 (2d Gr. 1988)

(citing Abbott Laboratories v. Gardner, 387 U. S 136, 149
(1967)) .

1. Fi t ness For Judicial Deci sion

“Anong the factors determ ning whether the matter is fit for

judicial decision are: (1) whether the agency action is ‘final



and (2) whether the issue is purely legal . . .” Id. (quoting

Garner v. Toilet Goods Association, 387 U S. 167 (1967)).

A. Finality

“An order may be final though it is not the very |ast step
in the admnistrative process, but it is not final if remains
tentative, provisional, or contingent, subject to recall,
revision, or reconsideration by the issuing agency.” Mountain

States Tel. & Tel. Co v. F.C.C., 939 F.2d 1021, 1027 (D.C. G

1991). Although the Comm ssion’s recommendation is not the final
action that will be taken wth respect to the recommendation to
strip the 103'® of its aircraft, it is the last action taken by
the Comm ssion and is not “subject to recall, revision, or

reconsi deration by the issuing agency.” Muntain States, 939

F.2d at 1027. Accordingly, the agency action challenged here is
sufficiently final to be subject to judicial review

B. Purely Legal Issue

“Asuit raising primarily legal issues is a better candidate
for declaratory judgnent than is a suit raising factual issues

." In re Conbusti on Equi pmrent Associates, Inc., 838 F. 2d 35,

38 (2d Cr. 1988). The present action raises purely |legal issues
arising out of a statute and thus mlitates in favor of the
conclusion that the matter is ripe.

2. Hardship I n Wthhol di ng Consi derati on

As expl ai ned above, in determ ning whether the suit is ripe,
the court nust consider any hardship to the parties if

consideration is withheld. The court is of the opinion that the



Governor of Connecticut would suffer significant hardship if
consideration were to be withheld, as once the recommendation is
submtted to the President, the Governor’s claimthat her
authority has been abrogated — as a statutory claim- is not
subject to judicial review. Dalton, 511 U S. at 462 (“where a
statute, such as the [BRAC] Act, commts decisionnaking to the
di scretion of the President, judicial review of the President’s
decision is not available.”)

Havi ng consi dered the requirenents set forth above, the
court concludes that the action is ripe for Article Il review
and is therefore justiciable.

Reaching the nerits of the case, the court is persuaded that
the plaintiffs have nade a showing of irreparable harm “To
establish irreparable harm a party seeking prelimnary
injunctive relief nust show that ‘there is a continuing harm
whi ch cannot be adequately redressed by final relief on the
nmerits’ and for which ‘noney danages cannot provi de adequate

conpensation.’” Kanerling v. Massanari, 295 F.3d 206, 214 (2d

Cr. 2002). A past injury is insufficient to establish
irreparable harm Deshawn v. Safir, 156 F.3d 340, 344 (2d G

1998). To be sure, in this case there has been a past harmto
the Governor’s right to di sapprove of changes to the organization
and al lotnent of the 103'* Fighter Wng under 32 U.S.C. § 104(c).
Because, however, the Conm ssion has pursued a course of ignoring
the Governor’s objection and a |legal opinion of its own deputy

general counsel, the Conmm ssion in this way has perpetuated a



past harminto the present and, without injunctive relief at this
juncture, the court is persuaded that the harmw || becone
permanent with the |loss of the A-10's as the Comm ssion cannot
recall its recommendati on once submtted to the President. As

t he conduct presented here constitutes a continuing violation of
the Governor’s authority under 32 U.S.C. §8 104 (c) and
derivatively jeopardizes the State’s ability to protect its
citizens, the court concludes that the plaintiffs have
denonstrated irreparabl e harm

1. dear or Substantial Likelihood of Success

The plaintiffs next argue that the Conmm ssion’s
recomendation to strip the 103'® Fighter Wng of it’'s A-10
aircraft w thout gubernatorial consent constitutes a change in
the organi zation or allotment of that unit and is therefore void
ab initio as a violation of federal |law and, in particular, 32
US.C 8§ 104 (c)3 In response, the Conm ssion maintains that
the plain text of 8 104 (c) does not apply to the relocation of
aircraft and noreover, the history and purpose of the BRAC
process denonstrates that the requirement for gubernatorial
consent does not apply. The court cannot agree. 32 U S.C 8§
104(c) provides:

To secure a force the units of which when

conbined will form conpl ete higher tactica
units, the President may designate the units

® The court need not, and expressly does not reach the issue
of whether there is a clear or substantial |ikelihood that the
Conmmi ssion’s recomrendation violated 10 U.S.C. § 18238.
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of the National Guard, by branch of the Arny or
Organi zation of the Air Force, to be maintained
in each State and Territory, Puerto R co, and the
District of Colunbia. However, no change in the
branch, organi zation, or allotnent of a unit

|l ocated entirely within a State nay be made

w t hout the approval of its governor.

Id. (enphasis added). Although the court agrees with the
Comm ssion that the text of 8 104 (c) does not speak to the
rel ocation of aircraft, certainly the relocation of the aircraft
in this case would | eave pilots and other mlitary personnel
trained to support a flying mssion with nothing to do and, in
this way, constitute a dramatic change in the organi zation and
allotment of that unit. Wth respect to the Conm ssion’s
argunent that the history and purpose of the BRAC process has
sonehow nullified the statutory mandate of gubernatorial consent
to any such re-organi zation, the court concludes that the
argunent is sinply without nmerit. Accordingly, the court is
persuaded that the plaintiffs have established a clear or
substantial |ikelihood of success on the nerits of their claim
that the Comm ssion’s recomendation violates 32 U.S.C. § 104
(c).

CONCLUSI ON

For the foregoing reasons, the notion for prelimnary
i njunction i s GRANTED
It is so ordered this 7'" day of September 2005 at Hartford,

Connecti cut.
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Al fred V. Covello
United States District Judge
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